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THE GREAT LAKES COMPACT AND AN 
OHIO CONSTITUTIONAL AMENDMENT: 
LOCAL PROTECTIONISM AND  
REGIONAL COOPERATION 
Nicholas T. Stack* 
Abstract: The Great Lakes represent a precious natural resource that 
holds approximately twenty percent of all the fresh water on earth. Its 
sheer size creates an inherent regional connectedness among eight states 
and two Canadian provinces. While each of these actors rely heavily on 
the health of the Great Lakes for its individual economic well-being and 
quality of life, proper regional management of the Lakes has historically 
proven difficult. The passage of the Great Lakes Compact marks a signifi-
cant step towards the successful management of the Great Lakes water re-
sources. The Compact’s structure recognizes modern science and creates 
a unique balance of regional protection and state autonomy. Its ultimate 
effectiveness will depend on the states’ abilities to cooperate on a regional 
level. A 2008 state constitutional amendment passed in Ohio, however, 
demonstrates how local protectionist attitudes can erode the spirit of co-
operation necessary to implement an effective regional water manage-
ment regime. 
Introduction 
 On October 3, 2008, President George W. Bush signed the Great 
Lakes-St. Lawrence River Basin Water Resources Compact (Great Lakes 
Compact or Compact) into law.1 This action formally established a 
comprehensive framework for the sustainable management of water 
resources within the Great Lakes and also marked the culmination of 
both four and a half years of intense interstate negotiations and three 
additional years of challenging intrastate deliberations.2 
                                                                                                                      
* Managing Editor, Boston College Environmental Affairs Law Review, 2009–
2010. 
1 Press Release, Council of Great Lakes Governors, President Bush Signs Great Lakes 
Compact (Oct. 3, 2008), available at http://www.cglg.org/projects/water/docs/PressRelease 
PresidentSignsCompact10-3-08.pdf. 
2 See id. 
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 While negotiations regarding a binding regional compact have 
been relatively recent, in a broader historical context, the Great Lakes 
Compact is a product of years of judicial and legislative experience.3 
For over a century, the water resources of the Great Lakes Basin have 
been governed by a “patchwork” of legal regimes developing through-
out both federal and state governments.4 None of these previous re-
gimes, however, have been able to adequately calm regional fears that 
large-scale diversions to thirsty regions and reckless local consumption 
of Great Lakes water would become commonplace and effectively de-
cimate a priceless natural resource.5 
 The Great Lakes Compact is a novel attempt at large-scale, sustain-
able resource management.6 At its core, it recognizes that each individ-
ual state depends heavily on the present and future vitality of the Great 
Lakes for the well-being of many of its citizens.7 Additionally, the Com-
pact recognizes that the sheer vastness of the Great Lakes Basin creates 
an inherent regional connectedness among the eight Great Lakes states 
and two Canadian provinces.8 These formal recognitions facilitated the 
Compact’s primary innovations, which lie in its emphasis on wide-
spread regional cooperation and in its foundation in modern hydro-
logical science. Common minimum standards and individual state im-
plementation mark such regional cooperation.9 Developments in 
hydrological science include the notion that a proper understanding of 
any watershed system must encompass both surface and ground water.10 
                                                                                                                      
3 See Noah D. Hall, Toward a New Horizontal Federalism: Interstate Water Management in the 
Great Lakes Region, 77 U. Colo. L. Rev. 405, 407–08, 416–35 (2006). See generally Peter 
Annin, The Great Lakes Water Wars (2006) (chronicling the legislative, diplomatic, 
and judicial history surrounding Great Lakes management). 
4 Hall, supra note 3, at 407–08, 416–35. See generally Annin, supra note 3. 
5 Hall, supra note 3, at 407–08. 
6 See id. at 435. 
7 See Great Lakes–St. Lawrence River Basin Compact, Pub. L. No. 110–342, § 1.3.1.c–.f, 
122 Stat. 3739, 3742 (2008); see also Annin, supra note 3, at 17; Hall, supra note 3, at 415. 
8 See Great Lakes–St. Lawrence River Basin Compact § 1.3.1.b, .f; see also Hall, supra 
note 3, at 405. 
9 See Hall, supra note 3, at 406–07. Noah Hall, assistant professor of law at Wayne State 
University Law School, has labeled this method of creating state environmental standards 
“cooperative horizontal federalism.” Id. at 406. For the Great Lakes, this translates into 
binding regional minimum standards—developed by the states themselves—used to gov-
ern water withdrawals while permitting the states to develop individually-tailored imple-
mentation programs. Id. 
10 See Great Lakes–St. Lawrence River Basin Compact § 1.3.1.b (“The Waters of the Ba-
sin are interconnected and part of a single hydrologic system.”); id. § 1.2 (defining “Waters 
of the Basin” as “the Great Lakes and all streams, rivers, lakes, connecting channels and 
other bodies of water, including tributary ground water, within the Basin”); see also R. Ti-
mothy Weston, Harmonizing Management of Ground and Surface Water Use Under Eastern Water 
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 These innovations are the products of four and a half years of 
comprehensive negotiations between representatives from each of the 
eight Great Lakes states, with additional input from the two affected 
Canadian provinces and the general public.11 During the negotiations, 
the representatives navigated around political obstacles and produced a 
document with the potential to effectively manage twenty percent of 
the world’s fresh water resources through a cooperative balance of re-
gional regulation and individual state authority.12 
 The Great Lakes have been labeled a “quintessential commons”; 
however, each individual state’s “environmental health, economic well-
being and quality of life” rely heavily on the continued health of the 
Great Lakes system.13 The Compact’s negotiators understood this reli-
ance, and at the end of four and a half years they presented the states 
with a management structure emphasizing both regional cooperation 
and individual implementation.14 Although generally well-received in 
the individual state legislatures, the regional solidarity that had initially 
produced the Great Lakes Compact found steadfast opposition from a 
small number of state legislators.15 
 Senator Tim Grendell, a state senator from Ohio, proved to be the 
most vociferous opponent of the Compact.16 Senator Grendell’s resis-
tance stemmed from his concern for private water rights in Ohio.17 
Specifically, he believed that certain language contained in the Great 
Lakes Compact might permit a state to usurp private ground-water 
                                                                                                                      
Law Regimes, 11 U. Denv. Water L. Rev. 239, 291 (2008) (“On their face, the Great Lakes 
Compact and Agreement recognize the relationship between groundwater and surface 
water and seek to provide a mechanism within which the basin states will manage the re-
source conjunctively.”). 
11 See Annin, supra note 3, at 211, 218, 238. 
12 Great Lakes Comm’n for the Great Lakes States and Provinces, Toward a Wa-
ter Resources Management Decision Support System for the Great Lakes-St. Law-
rence River Basin: Status of Data and Information on Water Resources, Water Use, 
and Related Ecological Impacts 9 (2003), available at http://www.glc.org/wateruse/ 
wrmdss/finalreport/pdf/WR-ExSum-2003.pdf [hereinafter Great Lakes Comm’n]. See gen-
erally Annin, supra note 3, at 211–35, 257. 
13 Great Lakes Comm’n, supra note 12, at 9; Hall, supra note 3, at 405. 
14 See e.g., Great Lakes–St. Lawrence River Basin Compact § 4.2.2 (requiring states to 
individually develop and implement water conservation and efficiency programs in light of 
the Compact’s basin-wide objectives and according to a specified timeline); see Hall, supra 
note 3, at 406. 
15 See Jim Provance, Ohio House OKs Great Lakes Protection, but Cloud Looms, Toledo Blade, 
Dec. 14, 2006, http://www.toledoblade.com/apps/pbcs.dll/article?AID=/20061214/NEW 
S24/612140419. 
16 See id. 
17 Id. 
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rights and convert them into the public trust.18 Senator Grendell’s ob-
jections led to a two-year stalemate in the Ohio legislature that threat-
ened to derail the Compact’s ratification process.19 Ultimately, the sta-
lemate in Ohio ended with a compromise whereby he would end his 
opposition to the Compact—and thereby allow Ohio to become the 
seventh of eight states to ratify the Compact—in exchange for the in-
clusion of a state constitutional amendment on the next general elec-
tion ballot which, if passed, would constitutionalize existing common 
law, private water rights within the Ohio Constitution.20 
 This Note addresses the necessity for strong regional cooperation in 
the face of local protectionism by analyzing private water rights in Ohio 
through the lens of the recently ratified Great Lakes Compact.21 Part I 
briefly outlines the history of Great Lakes water management schemes, 
reviews the magnitude of the Great Lakes Compact, and presents an 
overview of the Compact’s water management system.22 Part II details 
the history and scope of Ohio common law water rights and discusses 
section 19b of the Ohio Constitution, including Senator Grendell’s un-
derlying concerns.23 Part III considers the impact of Senator Grendell’s 
actions on the future effectiveness of the Great Lakes Compact, and dis-
cusses the local utility of section 19b.24 
I. The Road to an Effective Regional System of Governance 
 The Great Lakes Compact represents the culmination of decades 
of ecological, political, and economic challenges for the Great Lakes 
region.25 It also represents the culmination of years of unprecedented 
cooperation between eight states and two Canadian provinces.26 
                                                                                                                      
18 Id. 
19 See Jim Provance, Ohio Lawmakers to End Deadlock on Water Compact, Toledo Blade, 
June 10, 2008, http://toledoblade.com/apps/pbcs.dll/article?AID=/20080610/NEWS24/ 
806100329. 
20 See id. 
21 See Great Lakes–St. Lawrence River Basin Compact, Pub. L. No. 110–342, § 1.3.1.f, 
1.3.2.a, 122 Stat. 3739, 3742–43 (2008); see also Annin, supra note 3, at 27 fig.2.2 (demon-
strating the worst-case scenario with regard to poor resource management through a 
graphical representation of the regression of the Aral Sea, which has effectively lost ninety 
percent of its volume since 1960). 
22 See infra Part I. 
23 See infra Part II. 
24 See infra Part III. 
25 See The Cities: The Price of Optimism, Time, Aug. 1, 1969, at 41, available at http:// 
www.time.com/time/magazine/article/0,9171,901182,00.html (describing the rampant 
pollution of Lake Erie that led to the Cuyahoga River in Cleveland catching fire); see also 
Annin, supra note 3, at 257 (“Negotiators of the agreements persevered despite a merry-
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A. The Great Lakes and the Urgency for Action 
 As the availability of potable water around the world continues to 
deteriorate, establishing the Great Lakes Compact as a viable system of 
cooperative regional management became urgent for the continued 
existence of the Great Lakes.27 In 2007, the United Nations (U.N.) is-
sued a statistic noting that by the year 2025 over 1.8 billion people will 
be living in regions with “absolute water scarcity.”28 Additionally, the 
U.N. predicts that two-thirds of the world’s population will be experi-
encing “water stress” by the same date.29 Predictions like these, coupled 
with the Nova Group’s attempt to export tankers filled with fresh Great 
Lakes water to Asia, strongly suggest the need for the Great Lakes 
Compact to provide an effective anti-diversion and sustainable resource 
management system within the Great Lakes Basin.30 
 The United States, with sprawling desert subdivisions and golf 
courses, is no exception to the predicted water crisis.31 The U. S. Gov-
ernment Accountability Office predicts that by 2013, thirty-six states will 
be faced with local, regional, or statewide water shortages.32 These 
shortages are likely to be accompanied by severe economic, environ-
mental, and social impacts.33 Many of these states occupy the South and 
the Desert Southwest—the same regions that have witnessed unbridled 
growth over the past ten years.34 The population of the Great Lakes 
                                                                                                                      
go-round of governors and premiers, divisive regional differences, conflicting water phi-
losophies, and merciless mission fatigue.”). 
26 See Annin, supra note 3, at 257 (“Completing the process was an impressive collabo-
rative feat that bound together ten different jurisdictions that cross an international 
boundary and stretch from the Iron Range of northern Minnesota to the rushing waters of 
the St. Lawrence in Québec.”). 
27 See U.S. Gen. Accounting Office [GAO], Freshwater Supply: States’ Views of 
How Federal Agencies Could Help Them Meet the Challenges of Expected Short-
ages 5 (2003), available at http://www.gao.gov/new.items/d03514.pdf; Water Scarcity, in Com-
memoration of World Water Day UNESCO Water Portal Weekly Update No. 180 (U.N. Educ. 
Scientific and Cultural Org. [UNESCO] Mar. 16, 2007), http://www.unesco.org/water/ 
news/newsletter/180.shtml [hereinafter UNESCO]. 
28 See UNESCO, supra note 27. 
29 Id. 
30 See Univ. of Wis. Milwaukee & Great Lakes Water Inst., Diversions of Great 
Lakes Water (2008), available at http://www.glwi.uwm.edu/ourwaters/documents/Diver- 
sionsCWeb.pdf (detailing existing and requested diversions of Great Lakes water). 
31 See GAO, supra note 27, at 5. 
32 Id. 
33 Id. 
34 See id.; U.S. Census Bureau, Annual Estimates of the Resident Population for 
the United States, Regions, States, and Puerto Rico: April 1, 2000 to July 1, 2008, 
http://www.census.gov/popest/states/tables/NST-EST2008–01.xls. 
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states, however, has been largely stagnant.35 After the 2010 census, it is 
widely expected that the Great Lakes states will lose as many as fifteen 
congressional seats.36 Consequently, thirsty constituents are likely to 
have more power in Congress, the branch of government responsible 
for ratifying, amending, or denying interstate compacts.37 
 The Great Lakes system as a whole is a priceless natural resource to 
the citizens of Ohio and to the citizens of the other Great Lakes states 
and Canadian provinces.38 The lakes hold approximately twenty per-
cent of all the fresh surface water on earth.39 Annually the lakes them-
selves support a $4 billion fishing industry, $3 billion shipping industry, 
and a robust tourism industry.40 The tourism industry includes large 
public beaches and some of the greatest fishing opportunities anywhere 
in North America.41 Furthermore, within the Great Lakes Basin, manu-
facturing, tourism, and agriculture generate upwards of $438 billion in 
revenue each year.42 Ohio itself boasts two major industrial cities on the 
Great Lakes—Cleveland and Toledo—and also maintains approxi-
mately 312 miles of shoreline along the southern edge of Lake Erie.43 
Ultimately, the economic and psychological reliance of the eight Great 
Lakes states and two Canadian provinces on the continued health of 
the Great Lakes ecosystem, including the preservation of adequate wa-
ter levels, is critical.44 
 While the Great Lakes states and provinces appear to have an ab-
undance of the world’s most precious resource—fresh water—they are 
also “surrounded on three sides by a wide variety of water scarcity and 
                                                                                                                      
35 See U.S. Census Bureau, supra note 34. 
36 See Tim Jones, Great Lakes Key Front in Water Wars: Western, Southern States Covet Mid-
west Resource, Chi. Trib., Oct. 28, 2007, http://archives.chicagotribune.com/2007/oct/28/ 
news/chi-water_bdoct28. The Great Lakes region could lose as many as twenty-one seats by 
2030. Hall, supra note 3, at 430. 
37 U.S. Const. art. I, § 10, cl. 3. 
38 See Annin, supra note 3, at 17. 
39 Great Lakes Comm’n, supra note 12, at 9. 
40 Annin, supra note 3, at 17. 
41 Id. at 40. 
42 Great Lakes Comm’n, supra note 12, at 28. 
43 Ohio Dept. of Natural Res., Ohio Coastal Counties, http://www.ohiodnr.com/Home/ 
about/counties/tabid/18020/Default.aspx (last visited May 14, 2010). Additionally, Lake 
Erie, the shallowest of the Great Lakes, is dependent on the upper lakes—Huron, Michigan, 
and Superior—and their respective tributaries for over eighty percent of its water. Ohio Dept. 
of Natural Res., Lake Erie Facts, http://www.dnr.state.oh.us/geosurvey/lakeerie/lefact/ 
tabid/7828/Default.aspx (last visited May 14, 2010) (“Water flow from the Detroit River 
makes up 80 to 90 percent of the flow into the lake.”). 
44 See Hall, supra note 3, at 415. 
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conflict.”45 This parched reality—recently highlighted by an Ontario 
company’s attempt to export tankers full of Great Lakes water to Asia— 
coupled with the general uncertainty surrounding the effects of global 
climate change on water levels, contributed to a regional sense of ur-
gency at the turn of the twenty-first century.46 Additionally, modern hy-
drological science makes the interconnectedness of the entire water-
shed—including ground water—difficult to deny.47 Ultimately, both the 
fear of unilateral diversions by individual states and provinces, and a 
more advanced understanding of watershed hydrology emphasized the 
need for a cooperative regional management system with strong sup-
port from the individual states.48 
B. Brief History of Great Lakes Management Schemes 
 Historically, attempts to manage the Great Lakes system have taken 
the shape of international agreements, federal legislation, judicial deci-
sions, and interstate pacts. Regardless of form, these past attempts all 
proved inadequate to harness the sheer vastness of the Great Lakes.49 
While all of the Great Lakes states share a common dependence on 
Great Lakes water, these past attempts at large-scale management failed 
to take notice of each state’s individual “water personality.”50 The Great 
Lakes Compact, however, has created a workable system of water man-
agement through a systemic flexibility that recognizes both regional 
similarities and individual differences among the eight Great Lakes 
states.51 This modern approach—based on both modern science and 
                                                                                                                      
45 See Annin, supra note 3, at 7. 
46 See Annin, supra 3, at 42; Univ. of Wis. Milwaukee, supra note 30. For an in-depth 
historical overview of the various Great Lakes diversion projects, see Annin, supra note 3. 
47 See Thomas C. Winter, et al., U.S. Dep’t of the Interior, , Ground water and 
Surface Water: A Single Resource, U.S. Geological Survey Circular 1139, 1 (1998), 
available at http://pubs.usgs.gov/circ/circ1139/pdf/circ1139.pdf. 
48 See Univ. of Wis. Milwaukee, supra note 30. See generally Winter, supra note 47. 
49 See generally Annin, supra note 3; Hall, supra note 3. 
50 See Annin, supra note 3, at 213 (“Michigan is adamantly opposed to diversions, but 
balks at limitations on its own in-Basin consumptive use. New York has major hydropower 
considerations. Illinois is worried about maintaining its U.S. Supreme Court-mandated 
water allocation that keeps metropolitan Chicago alive. . . . Minnesota has been the most 
progressive water jurisdiction in the Basin—Indiana decidedly less so—with Wisconsin, 
Ohio, and Pennsylvania somewhere in between.”). 
51 See Great Lakes–St. Lawrence River Basin Compact, Pub. L. No. 110–342, § 3.1, 122 
Stat. 3739, 3745 (2008) (“it is the purpose of this Compact to provide for the joint exercise 
of such powers of sovereignty by the [Great Lakes–St. Lawrence River Basin Water Re-
sources Council] in the common interests of the people in the region, in the manner and to the 
extent provided in this Compact.”) (emphasis added); id. § 4.2.2 (“each Party shall develop 
its own Water conservation and efficiency goals and objectives consistent with the Basin-
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past political experiences—requires continued good-faith efforts at co-
operation from individual states to successfully manage the Basin’s re-
sources.52 
 Originally, in an effort to resolve boundary disputes and cursorily 
manage bordering waterways, the United States and Canada adopted 
the Boundary Waters Treaty of 1909.53 Commentators have frequently 
used two ways to point out the weaknesses of the Boundary Waters 
Treaty as an effective management tool.54 First, under the Treaty, indi-
vidual withdrawals and diversions that significantly impaired water lev-
els in a shared body of water can be addressed and remedied; however, 
because the size and volume of the Great Lakes generally ensures that 
the effects from a solitary diversion is negligible, the more pertinent 
issue—which the Treaty fails to address—stems from the cumulative 
effect of numerous withdrawals.55 Additionally, the Treaty only covers 
those bodies of water that border both nations.56 This is a fatal flaw giv-
en the fact that Lake Michigan—a vital part of the Great Lakes sys-
tem—is not regarded as a “boundary water” under the Treaty.57 Also, 
the enforcement mechanism for the Treaty, the International Joint 
Commission, exists as a dormant body that can only hear a matter after 
it receives specific approval from the U.S. Senate.58 
 The U.S. Supreme Court entered the Great Lakes management 
fray after Illinois, plagued by outrageous sanitation issues around Chi-
cago in the late 1800s and early 1900s, reversed the Chicago River.59 
This action diverted a substantial amount of water out of Lake Michi-
gan and into the Mississippi River watershed.60 After an unsuccessful 
                                                                                                                      
wide goals and objectives); see also Hall, supra note 3, at 439–40 (stating that water use in-
side the Basin is managed by individual states with limited input from other states, but a 
diversion of Great Lakes water outside the Basin is subject to a more stringent regional 
review process). 
52 See Great Lakes–St. Lawrence River Basin Compact § 1.2 (including “tributary 
groundwater” within the purview of “Waters of the Basin”); id. § 1.4 (addressing the Com-
pact’s ability to adapt to future scientific progress); see also Hall, supra note 3, at 454 (assert-
ing that cooperative horizontal federalism requires a “tremendous political will and collec-
tive action” in its implementation). 
53 See Treaty Between the United States and Great Britain Relating to Boundary Waters 
Between the United States and Canada, U.S.-Gr. Brit., Jan. 11, 1909, 36 Stat. 2448 [herein-
after Boundary Waters Treaty]. 
54 See Annin, supra note 3, at 71. 
55 See id.; Hall, supra note 3, at 417. 
56 See Annin, supra note 3, at 71; Hall, supra note 3, at 416–17. 
57 See Annin, supra note 3, at 71; Hall, supra note 3, at 417. 
58 See Hall, supra note 3, at 418. 
59 See Annin, supra note 3, at 86, 90. 
60 Id., at 86; see Missouri v. Illinois, 200 U.S. 496, 517 (1906). 
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nuisance challenge from Missouri regarding the wastes that were flow-
ing into its waterways from Chicago, Wisconsin—joined by Minnesota, 
Michigan, Ohio, Pennsylvania, and New York—brought a subsequent 
suit alleging that the diversion caused historically low water levels in 
Lake Michigan.61 In an apparent recognition of the imminent health 
risks of the situation, the court upheld the diversion with significant 
volume limitations.62 Commentators have noted that while the Court 
did not halt the diversion, the limitations it imposed on the flow vol-
ume demonstrated a preference for the protection of regional interests 
in the Great Lakes—particularly the individual interests of other states 
that rely on the continued vitality of the Great Lakes system.63 
 During the course of the twentieth century, a patchwork of com-
mon law and statutory doctrines emerged across the Great Lakes region, 
and they magnified the ineffectiveness of the various regional manage-
ment schemes.64 Ultimately, these inconsistencies laid the groundwork 
for the Great Lakes Charter in 1985.65 The Great Lakes Charter— cre-
ated at the behest of the Council of Great Lakes Governors66—espoused 
many of the ideals of the modern Great Lakes Compact: conservation of 
lake levels, protection of the ecosystem, and a cooperative management 
system.67 The Charter acknowledged the Great Lakes Basin as one hy-
drologic system, recognized the dangers of diversion and consumptive 
uses, and established the importance of information sharing and track-
ing large withdrawals.68 More importantly, the Great Lakes Charter 
served as an important step toward an effective management scheme 
and did so by recognizing the need to act with a “continuing spirit of 
comity and mutual cooperation.”69 Despite these lofty goals, the Charter 
                                                                                                                      
61 Wisconsin v. Illinois, 278 U.S. 367, 399–400 (1929); see Annin, supra note 3, at 92; 
Hall, supra note 3, at 420. 
62 Wisconsin v. Illinois, 278 U.S. at 421; see Annin, supra note 3, at 92–93; Hall, supra 
note 3, at 421. 
63 See Hall, supra note 3, at 422. 
64 See id. at 427. 
65 See Council of Great Lakes Governors, The Great Lakes Charter: Principles 
for the Management of Great Lakes Water Resources 1–3 (Feb. 11, 1985), available at 
http://www.cglg.org/projects/water/docs/GreatLakesCharter.pdf [hereinafter Great Lakes 
Charter]; Hall, supra note 3, at 427–28. 
66 The Council of Great Lakes Governors is a partnership between the eight Great Lakes 
states’ governors created in 1983 for the purpose of encouraging and facilitating environ-
mentally responsible economic growth in the region. See Council of Great Lakes Governors, 
Overview, http://www.cglg.org/Overview/index.asp (last visited May 14, 2010). 
67 Great Lakes Charter, supra note 65, at 1. 
68 See id. 
69 See id.; see also Annin, supra note 3, at 73. 
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was a non-binding agreement that never bore the effective regulatory 
fruit that many signatories had envisioned.70 
 In 1986, Congress passed the Water Resources Development Act 
(WRDA), which federally mandated that no water could be diverted 
outside the Great Lakes system without unanimous approval of each 
Great Lakes state.71 Some scholars believe that despite its bite, WRDA, as 
it applies to the Great Lakes, stands on shaky constitutional grounds.72 
Additionally, commentators have cited as its shortcomings the absence 
of standards, judicial review provisions, a private right of action, and a 
narrow scope.73 In any event, as federally derived legislation, WRDA 
does not comfortably mirror the needs of the eight Great Lakes states 
and two provinces.74 
 In 2001, the Great Lakes governors signed The Great Lakes Char-
ter Annex (Charter Annex), a corollary to the Great Lakes Charter 
signed in 1985.75 Although non-binding, the Charter Annex demon-
strated a more thorough understanding of both the interconnected 
hydrology of the Great Lakes system as well as the political realities and 
necessities of interstate cooperation.76 The Charter Annex introduced 
key concepts into the basin-management framework such as return 
flow, conservation, and ecological impacts.77 It also recognized ground 
water as an important part of the watershed, and it applied to both di-
versions and consumptive uses.78 
                                                                                                                      
70 See Hall, supra note 3, at 426. 
71 See Pub. L. No. 99-662, § 1109, 100 Stat. 4082, 4230 (1986) (codified as amended at 
42 U.S.C. § 1962d-20 (2000)); Annin, supra note 3, at 79; Hall, supra note 3, at 428–29. 
72 See Annin, supra note 3, at 204. It has been argued that WRDA violated the Com-
merce Clause, the right to due process, and other constitutional provisions because it al-
lowed a governor to dictate water policy in another jurisdiction by applying his gubernato-
rial veto. Id. A compact, however, must be approved by Congress, which has the power to 
“regulate commerce”; therefore, the Great Lakes Compact would likely preclude a chal-
lenge based on the Commerce Clause. Hall, supra note 3, at 451. 
73 See Annin, supra note 3, at 80; Hall, supra note 3, at 429–30. 
74 See Hall, supra note 3, at 431. 
75 See Council of Great Lakes Governors, The Great Lakes Charter Annex: A Sup-
plementary Agreement to the Great Lakes Charter ( June 18, 2001), available at http:// 
www.cglg.org/projects/water/docs/GreatLakesCharterAnnex.pdf [hereinafter Charter An-
nex]. 
76 See Hall, supra note 3, at 431, 433–34. 
77 Charter Annex, supra note 75, at 2; see Hall, supra note 3, at 433. Directive #3 of 
the Great Lakes Charter Annex addresses the prevention of water loss through return flow 
and the “implementation of environmentally sound and economically feasible water con-
servation measures.” Charter Annex, supra note 75, at 2. 
78 See Charter Annex, supra note 75, at 3 (including “tributary groundwater” in the 
definition of “Waters of the Great Lakes Basin”). 
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C. The Great Lakes Compact Management Scheme 
 The Compact is one part of a two-part system of water manage-
ment for the Great Lakes.79 The first part is the Great Lakes-St. Law-
rence River Basin Sustainable Water Resources Agreement.80 This doc-
ument is described as a “good faith agreement” among the eight Great 
Lakes states and two Canadian provinces. This agreement is to be im-
plemented in Ontario and Quebec through provincial laws and in the 
United States through the Great Lakes Compact.81 
 The final version of the Great Lakes Compact included numerous 
provisions in an attempt to foster regional cooperation, and ultimately 
protect, conserve, restore, improve, and effectively manage the waters 
and water-dependent-natural resources of the Basin.82 As adopted by 
the eight states, this version included a general ban on new water diver-
sions with limited exceptions and a requirement that states regulate in-
Basin water uses.83 Additionally, the Compact established a uniform 
regional standard for evaluating proposed water withdrawals and re-
quired the states to adopt a water-conservation plan.84 The Compact, in 
its final form, also allowed for water to be shipped out of the Basin in 
containers of less than 5.7 gallons without being classified as a diver-
sion.85 The Illinois diversion at Chicago is specifically exempted.86 
 The Compact created the Great Lakes-St. Lawrence River Basin Wa-
ter Resources Council (the Council), comprised of the governors of each 
of the Great Lakes states, as a vehicle for making regional decisions.87 It 
                                                                                                                      
79 Council of Great Lakes Governors, Great Lakes–St. Lawrence River Basin Water Re-
sources Compact Implementation, http://www.cglg.org/projects/water/CompactImple- 
mentation.asp (last visited May 14, 2010) [hereinafter Compact Implementation]. 
80 Council of Great Lakes Governors, Great Lakes–St. Lawrence River Basin 
Sustainable Water Resources Agreement (2005), http://www.cglg.org/projects/water/ 
docs/12-13-05/Great_Lakes-St_Lawrence_River_Basin_Sustainable_Water_Resources_Agree- 
ment.pdf. 
81 See Council of Great Lakes Governors, supra note 80, art. 2; Compact Imple-
mentation, supra note 79. Because individual states cannot negotiate international agree-
ments, this document serves as a non-binding agreement that mirrors the Compact. See 
Annin, supra note 3, at 211–12. 
82 Great Lakes–St. Lawrence River Basin Compact, Pub. L. No. 110-342, § 1.3.2(a), 122 
Stat. 3739, 3742–43 (2008). 
83 Id. §§ 4.8, 4.10; Annin, supra note 3, at 237. 
84 Great Lakes–St. Lawrence River Basin Compact § 4.2. 
85 Id. § 4.12.10. This stipulation has been criticized by many as a “loophole” that allows 
companies to bottle Great Lakes water and to sell it abroad. See Kari Lydersen, Bottled Water at 
Issue in Great Lakes, Wash. Post, Sept. 29, 2008, at A7, available at http://www.washingtonpost. 
com/wp-dyn/content/article/2008/09/28/AR2008092802997.html?hpid=sec-nation. 
86 Great Lakes–St. Lawrence River Basin Compact § 4.14. 
87 Id. § 2.1. 
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remains the prerogative of the individual states to regulate new or in-
creased in-Basin water withdrawals and to ensure that uses overall are 
reasonable. Regional review and unanimous approval through the 
Council is required, however, for all intra-Basin diversions above 5 mil-
lion gallons per day and diversions to communities outside the Basin, but 
within a county that straddles the Basin’s border.88 Additionally, the 
Council has the ability to create rules and bring enforcement actions 
under the Compact.89 The Council also has broad authority to conduct 
joint scientific research and to assemble an accurate database of with-
drawals.90 
 Particularly relevant for the purpose of this Note is the fact that the 
waters of the Great Lakes are defined as including rivers and ground 
water within the Basin.91 Despite the inclusion of ground water as “Wa-
ters of the Basin,” the Great Lakes Compact specifies its effect on exist-
ing rights in section 8.1.92 The language of the Compact attempts to 
clarify that “[n]othing in this Compact shall be construed to affect, lim-
it, diminish or impair any rights validly established and existing as of 
the effective date of this Compact under State or federal law governing 
the Withdrawal of Waters of the Basin.”93 Appearing to address Senator 
Grendell’s private water rights concerns directly, the Compact further 
states that “[n]othing contained in this Compact shall be construed as 
affecting or intending to affect or in any way to interfere with the law of 
the respective Parties relating to common law Water rights.”94 Finally, 
with respect to existing rights, the Compact states that: 
An approval by a Party or the Council under this Compact 
does not give any property rights . . . nor shall it be construed 
to grant or confer any right, title, easement, or interest in, to 
or over any land belonging to or held in trust by a Party; nei-
ther does it authorize any injury to private property or inva-
                                                                                                                      
88 Id. §§ 4.9.2(c), 4.9.3. 
89 Id. § 3.3; Hall, supra note 3, at 444. 
90 Great Lakes–St. Lawrence River Basin Compact § 3.2; Hall, supra note 3, at 444. 
91 Great Lakes–St. Lawrence River Basin Compact § 1.2. Section 1.2 of the Great Lakes 
Compact defines “Waters of the Basin or Basin Water” as “The Great Lakes and all streams, 
rivers, lakes, connecting channels and other bodies of water, including tributary ground-
water, within the Basin.” Id. 
92 Id. § 8.1. 
93 Id. § 8.1.1. 
94 Id. § 8.1.2. 
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sion of private rights, nor infringement of federal, State or lo-
cal laws or regulations . . . .95 
 Despite what appear to be safeguards written into the Compact 
itself, Senator Grendell’s opposition to the Compact remained steadfast 
as he believed that the Compact was a means for some environmental-
ists to convert all the water in the Great Lakes Basin into public prop-
erty, including ground water.96 
D. One Resource: The Science of Surface Water and Ground Water 
 As with most scientific disciplines, the general understanding of 
both hydrology and geology continues to evolve.97 As more sophisti-
cated technology has become available, scientists have been able to un-
earth some of the complexities inherent in a hydrologic system, includ-
ing the interrelation between surface water and ground water.98 
 Historically, the development of a scientific understanding regard-
ing the interrelationship of surface and groundwater had been elu-
sive.99 In a 1998 report, the United States Geological Survey (USGS) 
explained that the relationship between the two may have been diffi-
cult to grasp for so long because “[m]ovement of water in the atmos-
phere and on the land surface is relatively easy to visualize, but the 
movement of ground water is not.”100 Furthermore, the USGS noted 
that although a massive amount of research and engineering had been 
devoted to the development of water resources and water supply, most 
past work had focused on either surface water or ground water while 
generally ignoring any relationship between the two.101 Indeed, at one 
time, many believed that surface water and ground water were two dis-
                                                                                                                      
95 Id. § 8.1.4. 
96 See Posting of Michael Scott, to Cleveland.com, http://blog.cleveland.com/metro/ 
2008/04/great_lakes_water_compact_weig.html (Apr. 6, 2008, 1:51 EDT). 
97 See Great Lakes Comm’n, supra note 12, at 16. 
98 See Winter, supra note 47, at III. 
99 See id. 
100 Id. at 3. A sentiment echoed by the Ohio Supreme Court in 1861 when it evaded 
the possibility that surface water and ground water could be a single resource by stating: 
“Because the existence, origin, movement and course of such waters, and the causes which 
govern and direct their movements, are so secret, occult and concealed, that an attempt to 
administer any set of legal rules in respect to them would be involved in hopeless uncer-
tainty, and would be, therefore, practically impossible.” Frazier v. Brown, 12 Ohio St. 294, 
311 (1861). 
101 See Winter, supra note 47, at III. 
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tinct entities capable of being neatly compartmentalized into separate 
fields of study.102 
 In its report, the USGS described the modern understanding of 
the connection between surface water and ground water: “Nearly all 
surface-water features (streams, lakes, reservoirs, wetlands, and estuar-
ies) interact with ground water. . . . As a result, withdrawal of water from 
streams can deplete ground water or conversely, pumpage of ground 
water can deplete water in streams, lakes, or wetlands.”103 The use of 
ground water for the public water supply, irrigation, and industry is 
widespread and the effect of withdrawing water from shallow aquifers 
connected to surface-water bodies can be significant.104 Ultimately, sur-
face water and ground water are a single resource.105 
 The lack of understanding regarding the interrelation between 
surface water and ground water has not been isolated within the scien-
tific community.106 In fact, the distinction between surface water and 
ground water spilled over into the legal arena.107 Without an informed 
scientific understanding to support the connection between surface 
water and ground water, many state judiciaries developed separate doc-
trines to govern the property rights associated with each entity.108 Slow-
ly, however, those judicial barriers have broken down as modern sci-
ence has demonstrated that both surface water and ground water are 
interrelated, vital parts of any watershed system.109 In order to effec-
tively manage any water system, or the property rights contained 
therein, an administrating authority must understand this relationship 
and have the power to curb both surface water abuses and ground water 
excesses.110 
                                                                                                                      
102 See id. 
103 Id. 
104 Id. at 14. Additionally, the report declared that “[t]he effects of pumping a single well 
or a small group of wells on the hydrologic regime are local in scale. However, the effects of 
many wells withdrawing water from an aquifer over large areas may be regional in scale.” Id. 
105 Id. 
106 See Gamer v. Town of Milton, 195 N.E.2d 65, 67 (Mass. 1964); Pixley v. Clark, 35 N.Y. 
520, 527 (1866); Frazier v. Brown, 12 Ohio St. 294, 311 (1861). 
107 See Weston, supra note 10, at 240. 
108 Id. 
109 See Cline v. Am. Aggregates Corp., 474 N.E.2d 324, 327 (Ohio 1984) (Holmes, J., 
concurring); see also Weston, supra note 10, at 241. 
110 See Weston, supra note 10, at 292. 
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II. Ohio’s Common Law Water Rights and Article I, Section 19b 
A. Common Law Water Rights in Ohio 
 Without a “one resource” understanding of surface water and 
ground water, the Ohio Supreme Court in 1861 adopted the English 
“absolute ownership” rule to private ground water rights in Frazier v. 
Brown.111 Stemming from the English law regarding the rule of capture 
in Acton v. Blundell, it was believed that because ground water cannot be 
adequately observed, there could be no liability for interference with 
another’s use.112 The Frazier Court held that the rules of law applicable 
to surface streams as between riparian owners are not at all applicable 
to subterranean waters as between adjacent property owners.113 This 
ruling recognized an absolute ownership right in a landowner’s ground 
water.114 The law remained indifferent to the use of that ground wa-
ter.115 Frazier effectively codified the absolute ownership rule into the 
Ohio common law and guaranteed an Ohio landowner an absolute 
right to whatever ground water he could capture from his land.116 
 As technology progressed and the science underlying the move-
ment and storage of water in aquifers and other underground tributar-
ies became better understood, Frazier quickly became an antiquated, yet 
predictable system of private ground water rights.117 The judicial system 
rarely keeps pace with scientific progress, and the implementation of 
the “one resource” understanding was gradual at best.118 In Ohio, the 
absolute ownership rule laid down in Frazier endured for over a cen-
tury, continuing to subject one property owner’s right to the use of the 
water underlying his or her property to the superior pumping system of 
another landowner.119 
                                                                                                                      
111 Frazier, 12 Ohio St. at 297. 
112 See Acton v. Blundell, 152 Eng. Rep. 1223, 1233 (1843); Weston, supra note 10, at 245. 
113 12 Ohio St. at 297. The Frazier Court specifically adhered to the maxim “cujus est so-
lum ejus est usque ad coelum et ad inferos.” Id. at 304 (stating, when translated, “for whoever 
owns the soil, it is theirs up to heaven and down to hell”). 
114 Id.; see also Memorandum from Oday Salim & Noah Hall, The Great Lakes Envtl. 
Law Ctr., to Rep. John Husted & Rep. Joyce Beatty, Ohio House of Representatives, 2 (May 
29, 2008), available at http://www.greatlakeslaw.org/blog/files/glelc_ohio_water_rights_ 
memo.pdf. 
115 Frazier, 12 Ohio St. at 312. 
116 Salim & Hall, supra note 114, at 2–3. 
117 See Weston, supra note 10, at 246. 
118 See id. at 245. 
119 See Cline v. Am. Aggregates Corp., 474 N.E.2d 324 (Ohio 1984) (overruling Frazier); 
see also McNamara v. Ritten, 838 N.E.2d 640, 644 (Ohio 2005). 
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 Despite a lack of realistic utility to Ohio landowners, the govern-
ment did not attempt to overrule Frazier until 1984.120 Specifically, the 
court in Cline v. American Aggregates Corp. overruled Frazier and replaced 
its absolute ownership rule with the reasonable use rule from the Re-
statement (Second) of Torts.121 Demonstrating the scientific progress 
regarding the hydrology of ground water, the Cline court held that a 
landowner who withdraws ground water from the land and uses it for 
beneficial purposes may be subject to liability for interference with the 
use of water by another if: (1) the withdrawal unreasonably causes 
harm to a proprietor of neighboring land through lowering the water 
table or artesian pressure; (2) the withdrawal of ground water exceeds 
the proprietor’s reasonable share of the annual supply or total store of 
ground water; or (3) the withdrawal of the ground water has a direct 
and substantial effect upon a watercourse or lake and unreasonably 
causes harm to a person entitled to the use of its water.122 
 In the Cline decision, Justice James Celebrezze stated that one rea-
son for the English absolute ownership rule appeared to have been that 
it afforded protection to the property rights of landowners whose activi-
ties resulted in ground water diversions.123 Furthermore, Justice Cele-
brezze documented the inherent injustice of the English rule in that it 
affords protections only to the most powerful landowner or landowner 
with the most resources, leaving any property owner dependent on the 
use of local ground water left with no reasonable recourse against 
“their more powerful neighbors.”124 
  Ohio’s adherence to the reasonable use doctrine—a water man-
agement system not foreign to Ohio or other Great Lakes states in 
terms of surface water—received a more refined definition in McNa-
                                                                                                                      
120 Cline, 474 N.E.2d at 327. 
121 See id. 
122 Id. at 324. 
123 Id. at 326. 
124 Id. (quoting Katz v. Walkinshaw, 74 P. 766, 769 (Cal. 1903)). 
The field is open for exploitation to every man who covets the possessions of 
another or the water which sustains and preserves them, and he is at the lib-
erty to take that water if he has the means to do so, and no law will prevent or 
interfere with him, or preserve his victim from attack. The difficulties to be 
encountered must be insurmountable to justify the adoption or continuance 
of a rule which brings about such consequences.” 
Id. A stereotypical tragedy of the commons in the local sense, the problem created by the 
rule of capture is easily amplified when the locality encompasses an entire region and an 
interstate watershed is involved. See William Goldfarb, Watershed Management: Slogan or Solu-
tion?, 21 B.C. Envtl. Aff. L. Rev. 483, 484 (1994). 
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mara v. Rittman, a ruling by the Ohio Supreme Court on a certified 
question from the U.S. Court of Appeals for the Sixth Circuit.125 The 
court in McNamara was asked whether Ohio recognizes a property right 
in the amount of ground water beneath a landowner’s property that is 
necessary to the use and enjoyment of the owner’s home.126 The court 
answered this question in the affirmative and further stated that gov-
ernmental interference with that right can constitute an unconstitu-
tional taking.127 
 In McNamara, the Ohio Supreme Court refined the reasonable use 
rule from Cline and reexamined the logic behind the English rule in 
Frazier.128 According to the McNamara Court, the Cline standard assumes 
nonliability: a landowner was able to withdraw as much ground water as 
he can put to beneficial use.129 Additionally, the court realized that the 
hundred years of science between Frazier and Cline enabled the court to 
reliably determine the effect of one landowner’s water use on another 
landowner’s property.130 Solidifying a landowner’s property interests in 
the reasonable use of ground water, the McNamara Court specifically 
stated that “title to property includes the right to use the ground water 
beneath that property. . . . That right is one of the fundamental attrib-
utes of property ownership and an essential stick in the bundle of rights 
that is part of title to property.”131 
 The McNamara Court went further than simply confirming and cla-
rifying the existence of a property interest in the reasonable use of 
ground water, it also analyzed the issue in terms of the Takings 
Clause.132 Justice Pfeifer reiterated that the term “property” encom-
passes more than crude, physical objects, but instead refers to the entire 
“‘group of rights inhering in the citizen’s [ownership].’”133 Article I, sec-
tion 19 of the Ohio Constitution requires compensation to be made for 
private property taken for public use, whether physical or an intangible 
interest appurtenant to the premises.134 Ground water rights are “know-
able and protectable,” and the advancement of scientific knowledge can 
ensure the protection of a landowner’s property interests in ground wa-
                                                                                                                      
125 838 N.E.2d 640, 642–43 (Ohio 2005). 
126 Id. at 643. 
127 Id. 
128 Id. 
129 Id. at 644. 
130 Id. at 644–45. 
131 McNamara, 838 N.E.2d at 644. 
132 Id. at 645. 
133 Id. (quoting United States v. Gen. Motors Corp., 323 U.S. 373, 378 (1945)). 
134 Id. (citing Smith v. Erie R.R. Co., 16 N.E.2d 310, 310 (Ohio 1938)). 
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ter to the same degree that the riparian doctrine protects the interests 
of landowners adjacent to a stream.135 Ultimately, the Ohio Supreme 
Court held that ground water rights are indispensable rights appurte-
nant to property and protected from government invasion.136 
 While Ohio’s conversion to the “reasonable use” doctrine for 
ground water appears to have been relatively recent,137 Ohio has main-
tained a compensable property right against the interference with sur-
face water for at least a century.138 Riparian rights have been consid-
ered to be within the purview of section 19 of the Ohio Bill of Rights, 
which addresses eminent domain.139 The Ohio Supreme Court has 
held that “[r]iparian rights are property, within the purview of section 
19 of the Bill of Rights, of which the owner cannot be deprived without 
just compensation, though taken for, or subjected to, a public use.”140 
 While both riparian and ground water rights in Ohio appeared to 
have been firmly established by the Ohio Supreme Court, the Great 
Lakes Compact prompted an acute backlash among some Great Lakes 
state politicians, including Ohio state Senator Grendell, who feared 
that the Compact’s monumental nature and mounting inertia would 
trample the rights of individual states and their citizenry.141 
B. Ohio’s Issue 3: Constitutional Amendment Protecting Water Rights 
 On November 4, 2008, a record number of Ohio voters cast ballots 
during a historic general election.142 In addition to choosing a new pres-
ident, Ohio voters also had the opportunity to vote on Issue 3. It ap-
peared on the Ohio ballot as a proposed constitutional amendment “to 
                                                                                                                      
135 Id. at 646 (quoting Cline v. Am. Aggregates Corp., 474 N.E.2d 324, 326 (Ohio 1984)). 
136 Id. at 645; see Salim and Hall, supra note 114, at 3. 
137 See Katz v. Walkinshaw, 74 P. 766, 771 (Cal. 1903) (rejecting the absolute ownership 
rule for ground water); Meeker v. City of East Orange, 74 A. 379, 385 (N.J. 1908) (same). 
138 See City of Mansfield v. Balliett, 63 N.E. 86, 87 (Ohio 1902). 
139 Id.; see Ohio Const. art. I, § 19. 
140 Balliett, 63 N.E. at 86. 
141 See Tom Henry, Great Lakes Water-Compact Backers, Foes, Stand Ground on Water Diversion 
Limits, Toledo Blade, Nov. 19, 2007, http://www.toledoblade.com/apps/pbcs.dll/article? 
AID=/20071119/NEWS06/711190388. 
142 Ohio Secretary of State, Voter Turnout: November 4, 2008, http://www.sos.state.oh. 
us/SOS/elections/electResultsMain/2008ElectionResults/turnout110408.aspx (last visited 
May 14, 2010) Ohio witnessed the largest voter turnout in its history in 2008: 5,773,387. De-
spite these record numbers, Ohio also recorded the third lowest turnout as a percentage of 
registered voters since 1980: 69.63%. Ohio Sec’y of State, Voter Turnout in Presidential Elec-
tion Years, http://www.sos.state.oh.us/SOS/elections/electResultsMain.aspx (last visited 
May 14, 2010) (click on the link, “Historical Comparisons” and then click on the link, “Voter 
Turnout in Presidential Election Years”). 
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protect private property rights in ground water, lakes and other water-
courses.”143 Officially, the amendment, which Ohioans adopted over-
whelmingly, added section 19b to article I of the Ohio Constitution.144 
 While Issue 3 may have appeared facially as a simple means to con-
stitutionally protect a landowner’s property interest in both ground wa-
ter and adjacent watercourses, it actually represented the culmination 
of a long-standing, intrastate political debate revolving around the 
Great Lakes Compact.145 Proposed by state Republican Senator Tim 
Grendell, section 19b provided Ohio’s legislature with a politically ac-
ceptable compromise to his steadfast opposition to the Compact itself, 
and paved the way for Ohio to become the seventh state to approve the 
Great Lakes Compact.146 
1. Amendment Overview 
 Article XVI of the Ohio Constitution prescribes the method for 
amending the Ohio Constitution.147 Either branch of the Ohio legisla-
ture may propose a constitutional amendment.148 If the proposed 
amendment language is agreed upon by three-fifths of the members of 
each house and filed with the secretary of state at least ninety days prior 
to an election, the amendment can be included on the next state-wide 
ballot.149 
 Senator Grendell’s constitutional amendment appears in Article I 
of the Ohio Constitution.150 Article I contains Ohio’s Bill of Rights.151 
Similar to its federal counterpart, the Ohio Bill of Rights enumerates 
certain individual freedoms and liberties upon which the state govern-
                                                                                                                      
143 Ohio Sec’y of State, Issue 3 Ballot Language 1 (2008), http://www.sos.state.oh. 
us/sos/upload/ballotboard/2008/Issue3lang.pdf. 
144 Id. Close to seventy-two percent of the Ohio electorate voted to adopt the measure. 
Ohio Sec’y of State, State Issue 3: November 4, 2008, http://www.sos.state.oh.us/SOS/elec- 
tions/electResultsMain/2008ElectionResults/issue3_110408.aspx (last visited May 14, 2010). 
145 See Provance, supra note 19. 
146 See Jim Provance, Ohio Likely to Become 7th State to OK Lakes Pact, Toledo Blade, May 23, 
2008, http://toledoblade.com/apps/pbcs.dll/article?AID=/20080523/NEWS24/805230394. 
147 Ohio Const. art. XVI, § 1. 
148 Id. 
149 Id. Using his influence in the senate, Senator Grendell managed to keep the Great 
Lakes Compact legislation tabled in a committee until a sufficient majority of the house—
which had overwhelmingly passed the Compact twice—voted to place the proposed 
amendment on the ballot. See Provance, supra note 19. 
150 Ohio Const. art. I, § 19b. 
151 Id. art. I. 
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ment may not infringe.152 Ohio citizens now enjoy the additional fun-
damental protection of their private property rights in ground water, 
lakes, and other watercourses.153 
 Essentially, section 19b of the Ohio Constitution serves as an affir-
mation of common law water rights that have been enumerated by the 
Ohio Supreme Court.154 Section 19b codifies within the Ohio Bill of 
Rights a property owner’s interest in the reasonable use of the ground 
water underlying the property owner’s land. It also codifies a riparian 
property owner’s interest in the reasonable use of the water in a lake or 
watercourse on or flowing through the owner’s riparian land.155 
 While no strong opposition to the amendment ever materialized 
before the general election, groups such as the League of Women Vot-
ers voiced some opposition to the measure.156 Arguments against adop-
tion of the amendment focused on the amendment as an unnecessary 
addition to the Ohio Constitution, a document that many believe 
should espouse general principles.157 Furthermore, rulings by the Ohio 
Supreme Court have firmly established the property interest of land 
owners in their ground and surface water.158 Additionally, because the 
Great Lakes Compact is an agreement attempting to manage an expan-
sive Great Lakes region and requires cooperation among many different 
states, some critics feared that codifying these rights in the Ohio Consti-
tution would prevent the state from having any future flexibility.159 Spe-
cifically, constitutional codification could prevent the future adaptations 
                                                                                                                      
152 Id. Among these fundamental rights are the right to assemble, bear arms, freedom 
of speech and the press, prohibitions against unreasonable searches and seizures, trial by 
jury, the writ of habeas corpus, and even the right to alter, reform, or abolish government. 
Id. art. I, §§ 2–5, 8, 11, 14. 
153 Id. art. I, § 19b. 
154 See id.; Cline v. Am. Aggregates Corp., 474 N.E.2d 324, 327 (Ohio 1984) (establish-
ing a landowner’s interest in the reasonable use of the ground water beneath his or her 
land); see also McNamara v. Rittman, 838 N.E.2d 640, 644–45 (Ohio 2005) (establishing 
that the reasonable use of ground water is a stick in the bundle of property rights and that 
governmental interference can constitute a taking). 
155 Ohio Const. art. I, § 19b. 
156 Press Release, League of Women Voters Columbus, League Takes Stand on State-
wide Ballot Issues (Sept. 24, 2008), available at http://www.lwvcols.org/theleague/display 
news.php?id=30. While the League of Women Voters and other groups opposed the amend-
ment, no group submitted opposition arguments to the Ohio Secretary of State, forcing 
the Ohio Ballot Board to set out the opposition arguments itself. Ohio Ballot Bd., Ar-
gument: Vote No on Issue 3, at 1 (2008), available at http://www.sos.state.oh.us/SOS/ 
Upload/ballotboard/2008/3ArgAgainst.pdf. 
157 Ohio Ballot Bd., supra note 156, at 1. 
158 Id. 
159 Id.; see Provance, supra note 19. 
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to scientific discoveries or regional concerns.160 During debate over the 
amendment in the Ohio House, Representative Joyce Beatty also ex-
pressed her concern over a provision in the amendment that prevented 
any other section of the Ohio Constitution from interfering with those 
enumerated water rights.161 Other legislators maintained that Grendell’s 
criticisms of the Great Lakes Compact were overblown and that inter-
state cooperation would not affect private water rights in Ohio.162 
 On the contrary, Senator Grendell believed the amendment to be 
a necessary safeguard for Ohio’s natural resources and a guaranteed 
way to maintain the stability of Ohio’s economy through state protec-
tion of private water rights.163 Senator Grendell labeled the amend-
ment a “firewall,” protecting private water rights in Ohio from “any fu-
ture effort to use the ‘held in trust’ language of the compact to create 
uncertainty or to assail private water rights of Ohioans in the Great 
Lakes basin.”164 Senator Grendell’s opposition to the Great Lakes 
Compact has also invoked more than private water rights.165 Addition-
ally, Senator Grendell has objected to the Great Lakes Compact on the 
ground that Ohio would be giving up its territorial sovereignty to a re-
gional body.166 
 Ultimately, the compromise to include the amendment on the 
2008 general election ballot ended a stalemate in the Ohio legislature 
and allowed Ohio to become a signatory to the Great Lakes Com-
pact.167 Senator Grendell’s concerns and public opposition to the 
Compact in its original form, however, effectively stalled the ratification 
of the Compact for over two years, signaling an unwillingness to submit 
Ohio to regional standards with regard to diversions and large-scale 
consumptive uses.168 
                                                                                                                      
160 See Provance, supra note 19. 
161 See id. Demonstrating her skepticism regarding the amendment, Rep. Beatty stated 
during the debate that, “We didn’t want to find that six years later we had opened up Pan-
dora’s Box. It could conceivably be very embarrassing to the state of Ohio.” Id. 
162 See Scott, supra note 96. 
163 Ohio Ballot Bd., Argument for State Issue 3, at 1 (2008), available at http:// 
www.sos.state.oh.us/SOS/Upload/ballotboard/2008/3ArgFor.pdf (submitted by Senators 
Grendell and Capri Cafaro). 
164 See Provance, supra note 146. 
165 See Dana M. Saeger, Note, The Great Lakes-St. Lawrence River Basin Water Resources 
Compact: Groundwater, Fifth Amendment Takings, and the Public Trust Doctrine, 12 Great 
Plains Nat. Resources J. 114, 118–19 (2007). 
166 Id.; see also Henry, supra note 141. 
167 Provance, supra note 146. 
168 This led some commentators to refer to him as a “grinch” during the negotiations. 
See Tom Henry, Ohio Lags Behind in Great Lakes Pact, Toledo Blade, May 18, 2008, http:// 
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2. Amendment Process 
 When the Great Lakes Compact documents were finalized in Mil-
waukee, Wisconsin on December 13, 2005, many people in Ohio were 
optimistic that their state would become the first of eight states to adopt 
the Compact; thereby solidifying Ohio’s place as a regional leader in 
the sustainable management of the Great Lakes.169 In fact, the drafting 
negotiations themselves were led by former Ohio governor Bob Taft.170 
Originally, Governor Taft hoped that this historic agreement to com-
prehensively manage and protect the Great Lakes would be a settled 
issue in his home state by late 2006.171 In May 2008, two years after 
Governor Taft left office, the legislation to implement the Compact— 
which had been officially passed in six other states—remained an un-
settled issue in the Ohio legislature.172 
 The process for enacting a compact has been described as a “politi-
cal obstacle course” because it requires extensive negotiations, uniform 
ratification by each state, and federal approval.173 The negotiations to 
create the Great Lakes Compact spanned five years and included repre-
sentatives from each of the Great Lakes states, Ontario, and Quebec, 
and orchestrated periods for public comment.174 These negotiations 
were vitally important because the document that emerged could not be 
amended by any one state without opening the entire document to fur-
ther compromises and negotiations.175 Individual state legislators had to 
cope with an unfamiliar legislative process—that is, one that demands 
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regional consensus and does not allow for last minute additions or sub-
tractions to either language or substance of the document.176 
 When the Compact legislation was initially introduced to the Ohio 
House of Representatives on April 27, 2006—just four months after the 
Great Lakes governors deemed the negotiated agreement ready for the 
states—Senator Grendell objected to the Compact as an inferior piece 
of legislation.177 His concerns were based on two flaws that he believed 
were in the Compact.178 First, he believed that the State of Ohio would 
be relinquishing its sovereignty by submitting itself to a plan that re-
quired unanimous approval from the governors of each of the eight 
Great Lakes states in cases involving communities straddling the Great 
Lakes watershed divide.179 To Senator Grendell, communities that rest 
partly inside the Great Lakes Basin and partly outside the Basin repre-
sented a hydrologic gray area, and he desired a less rigorous standard 
in order to provide Great Lakes water to all of the residents in those 
particular communities.180 Second, and most importantly, he believed 
that certain language in the Compact represented a Trojan horse with 
the potential to convert all Basin water, including non-navigable surface 
water and ground water, into the public trust.181 Specifically, if the 
Compact was enacted in its original form, he believed sections 1.3.1(a) 
and 8.1 created an ambiguity ripe for contractual interpretation in an 
out-of-basin federal court in the District of Columbia.182 For these rea-
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sons, he initially managed to lead a successful campaign in the Ohio 
Senate against the Compact’s original form.183 
 In an attempt to cure what he viewed as a fatal flaw in the Compact 
language, Senator Grendell subsequently introduced a separate, altered 
version of the Compact legislation.184 His proposal excepted “tributary 
ground water” and “non-navigable surface waters” from section 1.3.1(a) 
of the Compact, required only a majority vote to divert water to the 
non-Basin portion of straddling counties, and required only a majority 
vote to divert water within the Basin.185 Unfortunately, by the time Sen-
ator Grendell presented his version, four states had already ratified the 
Compact, making it not only undesirable, but also nearly impossible to 
re-open the document and still be able to pass it in a reasonable 
amount of time.186 Many Great Lakes lawmakers remained concerned 
over the effect of the 2010 census on the Compact’s chances for con-
gressional approval.187 
 With political pressure mounting both from other states and from 
fellow Ohio legislators, Senator Grendell’s campaign against the Com-
pact’s form took a different approach: compromise.188 In June 2008, 
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Senator Grendell proposed a joint resolution that would place a state 
constitutional amendment on the ballot to codify certain private water 
rights.189 In turn, he agreed to end his opposition to the Compact legis-
lation.190 After initially struggling to reach the required number of votes 
in the Ohio House, the measure ultimately passed.191 Subsequently, the 
Compact swiftly passed both the Ohio Senate and House.192 Governor 
Ted Strickland signed the legislation on June 27, 2008 with an effective 
date of December 8, 2008.193 
III. Implications of Ohio’s Constitutional Amendment 
 The passing of the Great Lakes Compact into law marks a signifi-
cant step towards the successful management of the Great Lakes water 
resources; however, the Compact’s effectiveness will depend on the 
states’ abilities to cooperate on a regional level while curbing local pro-
tectionist attitudes.194 The Compact’s structure—coupling regional 
minimum standards with individual state implementation—creates a 
unique balance of regional protection and state autonomy.195 Because 
the Compact ultimately holds each individual state accountable for its 
own actions (or inaction), overzealous local protectionism can only ob-
struct the effective management of such a large regional resource.196 
 The Great Lakes Compact is the product of close to five years of ne-
gotiations between eight states and their respective constituencies with 
input from the two affected Canadian provinces and the general pub-
lic.197 The document produced by these negotiations represents a tri-
umph of cooperation and compromise.198 Despite this triumph and the 
excitement that ensued, the Compact became moored in intrastate de-
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bates for close to three more years.199 While legitimate local skepticism 
toward such a comprehensive regulatory scheme can be substantively 
beneficial to an individual state, the drawn-out ratification process in 
Ohio—where Senator Grendell’s skepticism was seen by many as dubious 
at best—signals an unwillingness to work in regional concert for the pro-
tection of the Great Lakes.200 Ultimately, the ratification process in Ohio, 
which culminated in an amendment to Ohio’s constitution, erodes the 
spirit of cooperation that was established by the Compact negotiations 
and will be necessary to manage the Great Lakes on a regional level.201 
 Each of the individual state actors involved in the Great Lakes 
Compact rely on the continued vitality of the Great Lakes water re-
sources to a tremendous degree and both modern hydrological science 
and predictions of future water scarcity—in the United States and 
abroad—demonstrate the pressing need for an effective and compre-
hensive management scheme.202 While Ohio case law has emphasized 
the role of science in the evolution of private water rights, and federal 
reports have demonstrated that close to seventy-five percent of the 
United States will face water stress, Senator Grendell attempted to 
shield local consumptive uses of groundwater from the purview of the 
Compact.203 In February 2008, Senator Grendell, while explaining his 
original position on the Great Lakes Compact to the Geauga County 
Farm Bureau, also stated that he failed to see the urgency regarding the 
current situation.204 Despite Senator Grendell’s concerns, the effec-
tiveness of the Great Lakes Compact as a workable system of regional 
water management remains vital to the maintenance and future pros-
perity of this precious natural resource.205 
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A. Threat of Usurpation of Private Water Rights 
 The primary motivation behind Senator Grendell’s opposition to 
the Compact and subsequent constitutional proposal was that the Com-
pact will convert all of the “Waters of the Basin” to public trust prop-
erty.206 The thrust of this argument and Senator Grendell’s subsequent 
desire to either exempt tributary ground water and non-navigable sur-
face water from the Compact or give voters an opportunity to codify wa-
ter rights in the Ohio Constitution, ignored both the modern under-
standing of hydrology and settled Ohio case law.207 
 Senator Grendell believed that the Ohio common law regarding 
private water rights remained in flux because of the relatively recent 
adoption of the Restatement rule of ground water rights.208 He further 
suggested that Ohio Supreme Court jurisprudence was an unstable 
platform for the protection of individual rights.209 
 It is true that common law ground water rights in Ohio have tradi-
tionally been governed by the absolute ownership rule of capture.210 
After science revealed the “secret” nature of ground water, the Ohio 
Supreme Court officially adopted the modern scientific understanding 
of the notion of ground water by overruling the absolute ownership 
rule and replacing it with the reasonable use rule—the same rule that 
has traditionally governed riparian water rights in the Eastern United 
States.211 A single significant change to the nature of ground water 
rights in the past 150 years can hardly be described as an unstable 
foundation for the protection of private water rights.212 
 In this sense, the Supreme Court of Ohio modified the common law 
to meet a modern scientific understanding, thereby shedding the abso-
lute ownership rule from Ohio precedent.213 This type of flexibility exer-
cised by the court is exactly the type of flexibility the Great Lakes Com-
pact attempts to employ in this new era of water management.214 The 
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Supreme Court of Ohio’s adoption of the reasonable use standard sim-
ply solidified a well-established scientific understanding into Ohio law.215 
 The reasonable use standard has been an official doctrine in the 
Ohio common law since 1984.216 In this sense, no Ohio landowner has 
enjoyed the absolute ownership of ground water in twenty-five years.217 
The private property right that Senator Grendell has championed since 
2006 is not a tangible interest in real property, but instead the right to 
the reasonable use of the ground water beneath a landowner’s prop-
erty.218 A landowner does not actually own the water beneath his land, 
but instead he owns the right to reasonably use the water beneath his 
land.219 Because a property owner in Ohio does not own the ground 
water beneath his land, but instead enjoys a right to reasonably use that 
resource, Senator Grendell’s attempt to except ground water and non-
navigable waterways from the purview of the Great Lakes Compact was 
misguided and ultimately ignored the modern “one resource” under-
standing of hydrology.220 Despite Senator Grendell’s insistence that the 
Compact language is ambiguous, it in no way usurps the right of a lan-
downer to reasonably use the ground water and non-navigable surface 
water under or on his land.221 
B. Local Utility of Section 19b 
 On its face, section 19b appears to constitutionally protect a land-
owner’s appurtenant right to the reasonable use of surface and ground 
water; however, because the Ohio Supreme Court already solidified 
that right in its private property jurisprudence, section 19b is a needless 
addition to the Ohio Constitution and will yield no real benefit for 
landowners.222 Instead, section 19b’s codification of Ohio’s common 
law water rights may hinder the recently ratified management regime 
by preventing future flexibility.223 Ultimately, the amendment’s lack of 
utility simply undermines the spirit of cooperation necessary to manage 
the Great Lakes in both the present and the future.224 
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 In the short run, section 19b will have no effect on the current sys-
tem of private water rights in Ohio.225 The amendment merely codifies 
the existing common law doctrines that have been prudently adopted 
by the Ohio Supreme Court.226 While the common law is certainly not 
an overly dynamic creature, its ability to cautiously adjust traditional le-
gal philosophies in order to meet modern challenges—including the 
incorporation of modern scientific understandings—makes the state 
judiciary and common law preferable to a constitutional amendment 
for maintaining an informed stability with regard to private water 
rights.227 Constitutional codification of section 19b ensures that these 
individual state policies will be difficult to adjust without a subsequent 
constitutional amendment, effectively anchoring Ohio’s private water 
rights regime in the present.228 
 While the reasonable use doctrine that governs Ohio’s private wa-
ter rights would have been unlikely to change in the near future re-
gardless of the enactment of section 19b, effective management of the 
Great Lakes through the Great Lakes Compact requires broad regional 
cooperation and the ability to adapt to scientific realities.229 Section 
19b’s nominal practical value underscores its significance as a political 
nuisance, undercutting the spirit of regional cooperation necessary to 
establish an effective sustainable management scheme in the Great 
Lakes region. 
Conclusion 
 While legitimate local skepticism toward a comprehensive regional 
regulatory scheme can be substantively beneficial—that is, ensuring that 
certain constituencies are not completely disregarded—Senator Gren-
dell’s narrow interpretation of the Compact’s negotiated form illustrates 
how ill-founded local protectionism can undermine the spirit of coop-
eration necessary for the sustainable management of a massive natural 
resource. Senator Grendell’s initial objections appear to ignore both 
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modern hydrological science and the reasonable use doctrine as adopted 
by the Ohio Supreme Court.230 Furthermore, the Ohio electorate’s 
adoption of Senator Grendell’s proposed constitutional amendment will 
have a negligible effect on private property rights in Ohio, but effectively 
signals to other Great Lakes states a defiant local attitude toward the 
comprehensive management of the Great Lakes system. 
 The ratification of the Great Lakes Compact does not represent an 
abdication of state sovereignty to a strong central authority or an un-
derhanded attempt by the states to usurp ownership of private ground 
water rights. The main purpose of the Great Lakes Compact is to “pro-
tect, conserve, restore, improve, and effectively manage the Waters and 
Water Dependent Natural Resources of the Basin under appropriate 
arrangements for intergovernmental cooperation and consultation.”231 
The Great Lakes Compact attempts to accomplish this goal by allowing 
each State the freedom and flexibility to individually tailor implementa-
tion schemes while also holding each state accountable to the region 
for its failures.232 Ultimately, the effectiveness of the Compact—and the 
future health of the Great Lakes—requires that the eight states make 
all necessary attempts to avoid excessive local protectionism and main-
tain a workable atmosphere of regional cooperation. 
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